
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Columbia Law Review. 

Published monthly during the Academic Year by Columbia Law Students. 

SUBSCRIPTION PRICE, $2.50 PER ANNUM 35 CENTS PER NUMBER 

Editorial Board. 

Louis G. Bissell, Editor-in-Chief. William C. Vandewater. 

Wilbur H. Cherry, Secretary. John K. Byard. 

Lee H. Berliner, Business Manager. George E. Hite 2nd. 

Ira Skutch, Treasurer. Karl W. Ejrohwey. 

Edward H. Hart. Geoffrey Konta. 

Edward W. Walker. Philip B. Mallory. 

John W. Crandall. Eranois Dean. 

George W. Jaques. Siegfried E. Hartman. 

Albert P. Newell. Alexander Holtzoff. 

George 0. Tuttle. Eugene E. Kelly. 



Trustees of the Golumhia Law Review. 

George W. Kirohwey, Columbia University,, New York City. 
Francis M. Burdick, Columbia University, New York City. 
John M. Woolsey, 27 William St., New York City. 
Joseph E. Corrigan, 301 W. 57th St., New York City. 

Office of the Trustees: Columbia University, New York City. 



JANUARY, NINETEEN HUNDRED AND TEN. 



NOTES. 



Constitutionality of the Depositors' Guaranty Fund Act. — In 
the recent case of First State Bank of Solstein v. Shalleriberger (1909) 
172 Fed. 999, the Federal Circuit Court of the District of Nebraska 
declared unconstitutional the statute generally known as the De- 
positors' Guaranty Fund Act. The court held that the assessment on 
all incorporated banks for the payment of the depositors of such as 
should become insolvent, was in effect a tax, and as such was in viola- 
tion of the "due process" clause of the Constitution. Since it is 
fundamental that taxation, to be valid, must be for a public purpose, 1 
and'as this public purpose has been rather narrowly construed by the 
courts, 8 this result necessarily follows from the consideration of the 

^oan Ass'n. v. Topeka (1874) 2 o Wall. 655; Kingman v. City of Brock- 
ton (1891) 153 Mass. 255; 7 Columbia Law Review 133. 

'Whiting v. Sheboygan etc. Ry. Co. (1870) 25 Wis. 167; Lowell v. City 
of Boston (1873) in Mass. 454; Deering v. Peterson (1898) 75 Minn. 
118. 
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Act as a tax. This construction, however, seems inconclusive. Since 
the statute did not have for its object the raising of revenue, but was 
designed primarily for the regulation of the banking business in the 
interest of the community, it should have been strictly classified as 
an exercise of the police power, 3 and its validity must depend, there- 
fore, not on the rules applicable to taxation, 4 but on the principles 
governing the exercise of the police branch of the legislative powers. 

The police power, though not capable of definition within exact 
limits, 5 covers a very large residuary power to legislate on all matters 
concerning the public health, safety, morals and general welfare. 8 
This necessarily vests in the legislative branch of the government a 
large amount of discretionary power, 7 but despite the strong pre- 
sumption in favor of the validity of a particular exercise, 8 the courts 
do not hesitate to condemn a statute as unconstitutional when the 
legislature has clearly overstepped the bounds of the police power 
and has thereby violated the citizen's constitutional rights. 9 In deter- 
mining this question, the courts have adopted two tests which must 
both be satisfied in order that the statute may be upheld as a legislative 
exercise of the police power: first, is the real object of the act a 
proper object of legislative jurisdiction? secondly, are the means em- 
ployed reasonably adapted to the attainment of the end sought? If 
both of these tests are satisfied, none of the citizen's guaranties of 
liberty and property are violated, 10 as it is universally agreed that the 
rights secured by such guaranties, are not absolute, but are held sub- 
ject to this broad jurisdiction of the police power. 11 

Although the state has not the power to impose restrictions arbi- 
trarily on any business it may select, 12 it has not been doubted that 
the business of banking, though perfectly lawful, is subject to such 
reasonable regulations as the legislature may require for the public 
interest. 13 Because of the practical dependence of all other enter- 

3 Phila. v. Penn. Hospital (1891) 143 Pa. St. 367; City of Carthage v. 
Rhodes (1890) 101 Mo. 175. 

*Cole v. Hall (1882) 103 111. 30; Gilson v. Munson (1897) 114 Mich. 671; 
City of Leavenworth v. Booth (1875) 15 Kan. 627. 

'Railroad Co. v. Husen (1877) 95 U. S. 465; Slaughter House Cases 
(1872) 16 Wall. 36, 62; L. & N. R R. Co. v. Ky. (1896) 161 U. S. 677. 

"People v. King (1888) no N. Y. 418; People ex rel. v. Warden (1895) 
144 N. Y. 529. 

'Lawton v. Steele (1893) 152 U. S. 133; State ex rel. v. Wagener (1899) 
77 Minn. 483. 

'Powell v. Pennsylvania (1887) 127 U. S. 678; In re Wilshire (1900) 
103 Fed. 620; People v. Gillson (1888) 109 N. Y. 389. 

"Ex parte Sing Lee (1892) 96 Cal. 354; Ritchie v. People (1895) 155 
111. 98. 

"People v. Steele (1907) 231 111. 340; People v. Hawkins (1898) 157 
N. Y. 1; Lake Shore etc. Ry. Co. v. Smith (1898) 173 U. S. 684; In re 
Jacobs (1885) 98 N. Y. 98; Besitte v. People (1901) 193 111. 334; City of 
Chicago v. Netcher (1899) 183 111. 103. 

"Crowley v. Christensen (1890) 137 U. S. 86; Deems v. M. & C. C. of 
Bait. (1894) 80 Md. 164. 

"Butchers Union Co. v. Crescent City Co. (1883) in U. S. 746; People 
ex rel. v. Warden of Prison (1898) 157 N. Y. 116; Gundling v. Chicago 
(1900) 177 U. S. 183. 

"Freund, Police Power §§ 400, 401; Baker v. State (1882) 54 Wis. 368; 
People v. Barton (N. Y. 1826) 6 Cow. 290. 
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prises upon banks under present conditions, the vital place which 
they hold in the economic system and the inability of the great mass 
of depositors to adequately safeguard themselves, the courts have been 
unanimous in admitting the necessity for a large measure of bank 
regulation, 14 and in several instances have held banks quasi-public in- 
stitutions. 16 The present statute attempts to regulate the business 
by the comprehensive scheme of restricting the right to engage in 
banking to corporations, and of imposing on them the assessment for 
the guaranty fund. Since the end to be attained by this statute, the 
protection of banking in the interests of the state, is undoubtedly 
comprised within the police power, it would appear that the consti- 
tutionality of the statute could be attacked only because the means em- 
ployed were arbitrary, unreasonable or actually unadapted to accomplish 
theendsought. 16 Although one jurisdiction has condemned the statute re- 
stricting banking to corporations, 17 the weight of authority favors the 
view that such a provision is constitutional. 18 While it is true that such a 
statute absolutely prohibits the individual from engaging in banking, 
as an individual, it does not absolutely prohibit the business, so that 
the provision is in fact a discrimination of classes by way of regula- 
tion. 19 Since this discrimination is not arbitrary, but is based on a 
real distinction as to the facility of state supervision over individuals 
and corporations, it would appear that the reasoning of these authori- 
ties is preferable. The remaining provision of the statute — the assess- 
ment for the Guaranty Fund — was the chief reliance of the court in 
the principal case, on the ground that the state cannot assess one to 
pay the debts of another. 20 The court refused to recognize any distinc- 
tion as to this clause between banks and other commercial institu- 
tions, although such a distinction is generally recognized, and has 
led to many unusual restrictions to safeguard the public. 21 Be- 
cause of the disastrous loss of confidence by the public in solvent 
institutions through the failure of one bank, it should be recog- 
nized that the maintenance of public confidence in banks is of great 
importance; and it may well be said that the guaranty fund is not, 
from the legal point of view, an unreasonable method for attaining 

"State v. Richcreek (1906) 167 Ind. 217; Ex parte Pittman (Nev. 
1909) 99 Pac. 700. 

"Meadowcraft v. People (1896) 163 111. 56; Blaker v. Hood (1894) 53 
Kan. 499. 

"Gundling v. Chicago supra. 

"State v. Scougal (1892) 3 S. D. 55. 

JS N. D. ex rel. v. Woodmansee (1890) 1 N. D. 246; Nance v. Hemphill 
(1840) 1 Ala. 551; Brady v. Mattern (1904) 125 la. 158. See also Comw. v. 
Vrooman (1894) 164 Pa. St. 306. 

"Brady v. Mattern supra. 

'That this objection is not conclusive against the statute is apparent 
from the dog license cases in which a fund raised by licenses was used to 
reimburse others for damages caused by any dog. Van Horn v. People 
(1881) 46 Mich. 183; Cole v. Hall supra. 

a Atty. Gen. v. Utica Ins. Co. (N. Y. 1817) 2 Johns. Ch. 371 ; State v. 
Williams (1852) 8 Tex. 255; Cummings v. Spaunhorst (1877) 5 Mo. App. 
21. 
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that end. 23 The natural caution of the courts, however, in approving 
any step which appropriates the property of one for the use of another, 
reinforced by doubts as to the practical utility of the plan, leaves the 
matter unsettled as to its ultimate adjudication. 

The "Risk" in Fire Insurance. — What constitutes damage by fire 
within the terms of a policy of fire insurance has been variously de- 
fined. All investigations of the matter invariably lead to the early case 
of Austin v. Drew. 1 This, according to some of its reporters, estab- 
lishes the view that a thing is not damaged by fire unless actually ig- 
nited, 2 but this view, however, has long sin<'e lost favor. Damage done 
to goods in saving them from ignition, 3 injuries from walls falling be- 
cause of fire, 4 and loss by explosion incidental to a fire 5 are all well 
recognized as being losses within the policy. In such cases, however, 
actual visible firelight outside of the fire's proper place has been the 
proximate cause of the loss, 8 and this condition is generally an abso- 
lute prerequisite to recovery. 7 A second version of Austin v. Drew 1 
limits the term "fire" to a definite sort of ignition. No recovery, it is 
said, is given for damage by fire where the fire itself is not where it 
was not intended to be.* Thus, damage by a match, 9 a lamp 10 or fire 
confined in a stove, 8 provided there be no other ignition is not within 
the policy, while fire in a chimney is. 11 It has been said "were the fire 
a moral agent, it would be merely doing its duty and no more." 12 Such 
fires are termed innocent 13 or friendly, 8 the others hostile 8 or destruc- 
tive. 14 Some courts view Austin v. Drew 1 in a different aspect and add 
an additional element, declaring, that if fire is employed for a useful 
purpose and the thing intentionally subjected to it is damaged, there is 
no recovery. 15 Emphasis is laid on the intent to apply fire to the thing 

~A similar statute was recently upheld in Oklahoma; Noble State Bank 
v. Haskell (1908) 97 Pac. 590; and earlier statutes embodying the safety 
fund idea were enforced, though the question of their constitutionality does 
not appear to have been raised. Ehvood v. Treas. of Vermont (1851) 23 
Vt. 701; People v. Walker (1858) 17 N. Y. 502. 

'(1815) Holt 126; 4 Camp. 360; 68 Taunt. 436; 2 Marsh 130. 

2 Holt 126; 2 Marsh 130. 

3 Singleton v. Insurance Co. (1892) 132 N. Y. 298; Case v. Ins. Co. 
(1852) 13 111. 676. 

■"Russell v. Ins. Co. (1007) 100 Minn. 528; Ermentout v. Ins. Co. 
(189S) 63 Minn. 305. 

'Waters v. Ins. Co. (1837) 11 Pet. 219; Cf. Ins. Co. v. Hyman (1907) 
42 Colo. 156. 

"Lynn etc. Co. v. Meriden etc. Co. (1893) r 58 Mass. 570. 

'Western etc. Co. v. Assurance Co. (1905) 139 Fed. 637; Babcock v. 
Ins. Co. (N. Y. 1849) 6 Barb. 637. 

'Cannon v. Ins. Co. (1900) no Ga. 563. 

"Mitchell v. Ins. Co. (1901) 183 U. S. 42; but see Scripture v. Ins. Co. 
(Mass. 1852) 10 Cush. 356. 

,0 Ins. Co. v. Hyman supra. 

u Way v. Ins. Co. (1896) 166 Mass. 77. 

12 Gibbons v. Ins. Co. (1899) 30 111. App. 263. 

"Ins. Co. v. Hyman supra. 

"Ins. Co. v. Foote (1872) 22 Oh. St 34°- 

"American etc. Co. v. Ins. Co. (1891) 74 Md. 25; Scripture v. Ins. Co. 
supra; Cf. Brown v. Ins. Co. (N. Y. 1865) 31 How. 508. 



